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REPLY TO OPPOSITION TO 
APPLICATION FOR REVIEW 

1. Franklin Communications, Inc., North American Broadcasting Co., and WCLT Radio 

Incorporated (collectively, the “Joint Petitioners”), hereby reply to the Opposition of Clear 

Channel Broadcasting Licensees, Inc. (“Clear Channel”) relative to the Joint Petitioners’ 

Application for Review in the above-captioned proceeding. 

2. In its sparse Opposition, Clear Channel makes three points, none of them valid, 

particularly in the factual setting presented here 

3 First, Clear Channel asserts that multiple ownership compliance issues should be 

addressed in the context of the implementing application, not at the allotment stage Opposition 

at 3-4. The Joint Petitioners agree that, in some limited situations, prudence might dictate that 

coilsideration of multiple ownership questions be deferred - BUT this is not such a situation. 

Deferral may be appropriate where there exist other variables which might, subsequent to the 

channel reallotment but before the implementing application, eliminate any potential ownership 

questions. But here there are no such variables. Indeed, Clear Channel has, in its modification 

application (File No. BPH-2003 11 L2AIA) filed two weeks after the Bureau’s decision on review 



here, completely eliminated any possible doubt about the ultimate use to which the reallotted 

channel will be put 

4. From Clear Channel’s application, we know for certain that Clear Channel intends to 

move the transmitter for the channel in question to a site immediately proximate to Columbus - 

just as the Joint Petitioners have predicted for years. Of course, throughout the rule making 

proceeding the proponent of the reallotment repeatedly scoffed at the Joint Petitioners’ charge 

that precisely such a relocation would occur Instead, the proponent labeled Joint Petitioners’ 

charge as “purely speculative”, strongly suggesting that that charge was baseless. Now that we, 

and the Commission, know for sure that the channel will be moved up into Columbus - and, 

therefore, that the Joint Petitioners have been right all along - it is impossible to ignore that fact 

in the continuing consideration of whether the reallotment was in the public interest. 1 

5 Clear Channel’s insistence that the Commission defer consideration of multiple 

ownership questions smacks of the classic shell game, where the pea is hidden and shuffled 

beneath one of three constantly moving shells until the hapless participant loses track of it in the 

blur. Clear Channel would have the Commission focus on one proceeding while ignoring others, 

I In view of the fact that, throughout this proceeding, the reallotment proponent maintained the 
charade that no site change was anticipated, the fact that that position has now been abandoned 
warrants detailed reconsideration of the reallotment. The reallotment proponent repeatedly 
touted the reallotment because, supposedly, no existing short-spacings would be affected and, 
supposedly, there would be no increase in the potential for interference between currently short- 
spaced stations - because no change in transmitter site was being proposed See, e.g , Petition 
for Rule Making, filed April 26, 1999 at 2, Supplement to Comments Filed In Support of Notice 
of Proposed Rule Making, filed June 14,2002 at 5. Indeed, it was through that assertion that the 
proponent sought to avoid the prohibition against allotment proposals which do not meet all 
minimum separation requirements See Report and Order, 17 FCC Rcd 20418,20419 (Audio 
Division 2002) at 73. But as Clear Channel’s relocation application makes clear, existing short- 
spacings wiN be affected and increased interference is possible, if not certain. As a result, Clear 
Channel’s proposed relocation of the channel’s site plainly eviscerates the assertions made in 
support of the reallotment, assertions on which the Bureau appears to have relied. The proposed 
relocation thus undermines the validity of the resulting reallotment decision. 
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presumably hoping that the core issue is never fully addressed in any of the proceedings. But the 

Commission need not play the game Rather, the Commission can and should consolidate 

consideration of this rule making and Clear Channel’s pending modification application. 

6 .  In the course of urging the Commission to play the shell game, Clear Channel 

advances its second argument, urging that, in the allotment rule making (as opposed to the site 

modification application), the Commission “must focus on the distribution of local service and 

whether the subject community is deserving of such service.” Opposition at 3. In so doing, 

Clear Channel belittles the Joint Petitioners for daring to observe that the notion of “local 

service” so central to Clear Channel’s position is nothing but smoke and mirrors. 

7. Here Clear Channel is enacting a modern-day version of “The Emperor’s New 

Clothes”. 

8 As the Joint Petitioners have demonstrated repeatedly, the notion of “local service” 

has been drained of any regulatory substance over more than 20 years of deregulation. While the 

Commission may refer to the supposed importance of “local service” from time to time, that term 

is not defined anywhere in the rules or elsewhere and is not the subject of any regulatory 

requirement. Moreover, the Commission has expressly abandoned any regulatory mechanisms 

by which “local service”, however it might ultimately be defined, could be measured and 

assessed Indeed, through its repeated deregulatory actions the Commission has signaled to the 

industry that “local” has no real meaning. 2 

How else to explain, for example, the fact that any station’s main studio - whose placement in 
the community of license was long held out as a sine qua non of “localism” - may now be 
located, without prior approval, up to 25 miles away from the community of license, while the 
main studios of some stations may be located as much as 75 miles or more away? What does that 
say about the Commission’s concept of “local”7 
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9 So when the Commission purports to don the elaborate raiment of “local service”, it 

is in fact donning nothing at all, just like the emperor. And when Clear Channel refers to the 

supposed importance of “local service”, it is ignoring the meaninglessness of that term, much as 

the courtiers and townspeople pretended to ignore the emperor’s nakedness. 

10. The Joint Petitioners have repeatedly demonstrated that the concept of “local 

service”, from a regulatory perspective, is meaningless When Clear Channel characterizes the 

Joint Petitioners’ concern about that point as “inexplicable”, Opposition at n. 10, Clear Channel 

is again choosing to blind itself to the obvious, perhaps because the obvious is not helpful to 

Clear Channel’s cause. After all, it is Clear Channel which continues to intone the mantra of 

“local service” as an essential aspect of the allotment process which led to the result below. So if 

“local service” really is a substanceless illusion, Clear Channel’s justification for the result below 

evaporates 

11. Of course, the Joint Petitioners have expressly invited the Bureau and/or Clear 

Channel to offer some proof that the Joint Petitioners’ assessment of the regulatory status of 

“local service” is wrong. Presumably, if we have missed some rule or some policy or some 

decision in which “local service” is defined and in which some specific requirement concerning 

“local service” is imposed, it would be a simple matter to bring that oversight to our attention. 

To date, however, neither the Bureau nor Clear Channel has done so. 

12 In its third and final argument, Clear Channel turns conventional administrative 

law on its head by claiming that the Bureau, which is normally subordinate to the full 

Commission, may casually ignore clear direction from the Commission. As the Joint Petitioners 

demonstrated in their Application for Review, the Commission has made clear that, 

notwithstanding the stay issued by the U.S. Court of Appeals for the Third Circuit, see Order in 



5 

Prometheus Radio Project v FCC, No. 03-3388 (3rd Cir.), filed September 3,2003, the 

Commission continues to stand by its determination that the “old” ownership rules were not in 

the public interest while its “new” ownership rules are in the public interest. In the 

Commission’s view, it would not be in the public interest to act in a manner which would not 

comply with the “new” rules. Shareholders of Hispanic Broadcasting Corporation, FCC 03- 

218, released September 22,2003, at 6-7,Tll. 

13. Clear Channel responds by pointing out that the Bureau had announced, on 

September 10,2003, a policy under which the “new” rules would be ignored. According to 

Clear Channel, the Bureau could therefore permissibly ignore the contrary policy announced by 

the full Commission two weeks later (on September 22) Opposition at 4. 

are aware of no principle of administrative law which would permit a subordinate official (here, 

the Bureau) simply to ignore policy statements made by a superior authority (here, the full 

Commission). 

The Joint Petitioners 

14 Clear Channel seems to suggest that the Commission’s decision was limited to the 

very specific context of “a single extremely large, multiple market, hotly contested, and 

politically sensitive transaction.” Opposition at 4. But the Commission did not limit itself in that 

manner. Rather, the Commission said that, 

[hlaving found the previous methodology for defining radio markets not to be in the 
public interest, we believe it would not be in the public interest to grant an application 
that would not comply with the radio multiple ownership rule once the new 
methodology is applied. Absent the ability to condition upon compliance with our new 
rules, we would exercise our discretion not to act on the applications until the new rules 
become effective. 

Shareholders ofHispanic Broadcasting Corporation supra at 6-7,111 (emphasis added). 

Nothing there about the size of the transaction, or the number of markets involved, or the ardor 

of the litigants, or the politically sensitive nature of the deal. 
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15. Moreover, the supposed bases for distinction asserted by Clear Channel do not 

validly distinguish that case from this one. The instant case, by its very nature, involves 

“multiple markets” (Chillicothe v. Columbus), and it certainly has been “hotly contested” - so 

those features do not distinguish the two cases. While the instant case may not be “politically 

sensitive” in the same way as was the Hispanic Broadcasting Corporation matter, that should 

make no difference at all It would be highly inappropriate for an agency to tailor the 

applicability of its policies based on the political sensitivity of the cases before it. Of course, if 

the Commission really intended, as Clear Channel suggests, to stick to its “public interest” guns 

only in “politically sensitive” cases, we encourage the Commission to so state so that the record 

is clear. And finally, while the Hispanic Broadcasting Corporation case did involve a plethora 

of stations, the multiple ownership violations on which the Commission focused involved only 

two markets (HoustodGalveston and Albuquerque). It is difficult to believe that the 

Commission could conclude that the public interest could not tolerate a possible violation of the 

“new” ownership rules in those two markets, but would tolerate an essentially identical violation 

in the Columbus market. But again, if that is indeed a line which the Commission wishes to 

draw, it can and should say so expressly 

16. In closing, and in light of Clear Channel’s effort to wrap itself in the self- 

righteous - albeit non-existent - cloak of “local service”, the Joint Petitioners believe it 

appropriate to call the Commission’s attention to the following quotation attributed to the Chief 

Executive Officer of Clear Channel in an article published in the Columbus Dispatch on 

December 3 1,2003: 

If anyone said [Clear Channel] w[as] in the radio business, it wouldn’t be 
someone from our company. We’re not in the business of providing news and 
information. . . We’re simply in the business of selling our customers products. 
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See Attachment A hereto. Not surprisingly - and consistent with that statement - the website of 

the station (the call sign of which was recently changed to WLZT) proudly proclaims that 

“Columbus’ favorite songs are back again’”, but makes no reference to Ashville as far as we 

could tell Even the link on that site to “local” news merely leads to a page In which the content 

is provided by commonly-owned WTVN(AM), a Columbus station. See Attachment B hereto 

(images of the website obtained on January 14, 2004). Even if “local service” were still a valid 

decisional tool, the Commission should be reluctant to wield that particular tool for Clear 

Channel’s benefit since, notwithstanding the pleasant face Clear Channel presents to the 

Commission here, it would appear that Clear Channel’s actual devotion to public service is 

doubtful. 

Lee G. Petro 

Fletcher, Heald & Hildreth, P.L.C 
1300 N. 17“’ Street - 11“’ Floor 
Arlington. Virginia 22209 

Morrison & Foerster, LLP 
2000 Pennsylvania Avenue, N.W. - Suite 5500 
Washington, D.C. 20006-1888 
(202) 887-6935 

Counsel for Franklin Communications, Inc , Norrh 
American Broadcasting Co and WCLT Radio Inc. 

January 14,2004 
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CERTIFICATE OF SERVICE 

I, Harry F. Cole, hereby certify that on this 14th day of January, 

2004, I caused copies of the foregoing "Reply to Opposition to Application 

for Review" to be placed in the U.S. Postal Service, first class postage 

prepaid, or hand delivered (as indicated below), addressed to the 

following persons: 

Peter Doyle, Chief 
Audio Division 
Media Bureau 
Federal Communications Commission 
445 lzrh Street, S.W. 
Washington, D.C. 20554 
(BY HAND) 

Robert Hayne, Esquire 
Audio Division 
Media Bureau 
Federal Communications Commission 
445 l Z t h  Street, S.W., Room 7-C485 
Washington, D.C. 20554 
(BY HAND) 

Marissa G. Repp, Esquire 
Hogan & Hartson L.L.P. 
555 13th Street, N.W. 
Washington, D.C. 20004-1109 

Counsel for Clear Channel Broadcasting Licenses, Inc. 

Gregory L. Masters, Esquire 
Wiley, Rein & Fielding 
1 7 7 6  K Street, N.W. 
Washington, D.C. 20006 

Counsel for Clear Channel Broadcasting Licenses, Inc. 

Margaret L. Tobey, Esquire 
Morrison & Foerster LLP 
2000  Pennsylvania Avenue, N.W 
Suite 5500 
Washington, D.C. 2 0 0 0 6  

/s/ H a r r k p  Harr F. Co e 


